The Legacy of Colonialism and Novel Legal Remedies:
Case Study of the Intersectional Impacts of U.S. Nuclear Testing in the Republic of the Marshall Islands (RMI)
History of the Nuclear Testing in RMI: 
From 1946-1958, the United States Government conducted 67 known nuclear weapons tests in the Marshall Islands during the time the U.S. administered the islands as part of the United Nations Trust Territory of the Pacific Islands (TTPI). The Marshall Islands became a living laboratory for U.S. Government researchers – including weapons laboratories and universities – to better understand the biological impacts of Cold War weapons. Researchers conducted thousands of experiments documenting the impacts of radiation and its effects on all parts of the ecosystem, such as fish, birds, seaweed, plants and people, and the distance radiation traveled through the air and seas. American scientists brought specimens back to university and government laboratories and funneled findings from each detonation back to the weapons designers to make adjustments and the next areas of emphasis for subsequent test series.  

While the U.S. achieved superpower status, it was at the expense of the Marshallese people and their lands that endured the equivalent of 1.6 Hiroshima-sized detonations daily over twelve years. The nuclear legacy still impacts every aspect of Marshallese being as the impacts are intergenerational and intersectional; the unaddressed legacies of the nuclear era now combine with rising seas and climate change and the cumulative impacts of U.S. militarism that include biological and chemical weapons tests and environmental health challenges connected to the missile defense shield testing on Kwajalein Atoll. To date, no government entity or legal scholars have considered the synergistic effects of U.S. colonialism and how those impacts combine with the profound legacies of above ground nuclear weapons testing. 

Environmental Impacts: 
The first ground zero location chosen by the U.S. was Bikini Atoll where 23 detonations vaporized several entire islands and resulted in the displacement of people from their ancestral homelands that continues today. The U.S. Government relocated the entire Bikinian population multiple times, including initially to Rongerik Atoll (prior to the tests) where the community experienced starvation (Kiste 1974). The Bikinians were moved again to Ejit Island as the U.S. Government “gave” islands to communities during the Trust Territory without compensation or regard to the Indigenous landowners and to Kili Island, a landmass without a lagoon or the conditions to support fishing, or canoe voyaging. In 1972, the U.S. Government told the Bikinians the atoll was safe to reinhabit. After their return, the community was exposed to more radioactive cesium than any known human population at the time as U.S. Government researchers documented the absorption of radiation from contaminated food consumption until the community left permanently in 1978. 

The second ground zero location, Enewetak Atoll, now hosts a nuclear waste storage facility on Runit Island. The U.S. Government constructed the Runit Dome as an attempt to “clean” the atoll by bulldozing plutonium and the top layers of the islands into an unlined crater from one of the detonations. In the U.S., it would be unacceptable to store household garbage under these conditions (Gerrad). 99% of the plutonium on Enewetak Atoll now sits uncontained at the bottom of the lagoon; the U.S. Department of Energy maintains the plutonium poses no threat to the community resettled on Enewetak believing “clean-up” took place (DTRA 1980). In recent years, the RMI Government learned the U.S. Government brought barges of radioactive soil from the Nevada test site to cover the radioactive footprint of a device that did not fully detonate and created the potential for aerial recognizance from other nations (Rust 2019). 

Health Impacts: 
In addition to the ground-zero populations, communities downwind from the detonations contend with the intergenerational health impacts of the testing program as radiation exposure can damage DNA and result in mutations, such as cancer or death. Weapons laboratory physicians monitored the “exposed” populations and documented increases in thyroid disease, cancer, stunted growth in children, reproductive failures, and numerous other outcomes (Conard 1972). The U.S. Government’s National Cancer Institute estimated excess cancers directly attributed to the testing, with many cases yet to manifest (NCI 2004); while these two populations were studied each six months for research purposes, other communities, such as Ailuk and Likiep, were excluded from radiological health monitoring or care of any kind (Johnson 2013). Women throughout the Marshall Islands report high levels of reproductive failures, highest in the north where the detonations took place, but women furthest south also experienced outcomes of extreme statistical rarity, such as hydatidiform molar pregnancies which is a rare noncancerous complication of fertilization resulting in a tumor like mass of fluid-filled sacs that cannot support the development of an embryo. 

The USG responsibility for the health impacts of the nuclear legacy is tied in the Compact of Free Association to just one detonation, the Bravo event of March 1, 1954, and just two communities, Rongelap and Utrik because they were evacuated and enrolled in a medical experimentation program. The Bravo event alone is the equivalent of 1,000 Hiroshima-sized weapons and without question caused the largest damage and harms, but the remaining 66 known weapons tests impacted the RMI as well. In the case of Rongelap and Utrik, the U.S. had previously evacuated inhabited islands downwind for smaller detonations, but decision makers purposefully left downwind communities on their islands knowing the winds were blowing from Bikini to the inhabited areas. After the two communities received high levels of radiation exposure for more than two days following the Bravo test, the U.S. Government took the people from their islands to the U.S. military facility on Kwajalein where the people were given subject numbers and enrolled in a medical surveillance program that continued into the 1990s. This human radiation experiment is known as Project 4.1 and included a control population matched to the exposed by gender and age (Pohl 2024). In some cases, the control population was purposefully exposed to radiation to compare differences to the communities exposed to Bravo’s radioactive fallout. 

Cultural Impacts:
As an alternative to the U.S. courts, the U.S. and the RMI Governments agreed to establish a Nuclear Claims Tribunal (NCT) in 1988 to consider personal injury and land damage awards (discussed below). The NCT’s land claims for the Enewetak and Rongelap communities (that have not been paid to the impacted communities because of insufficient funding from the USG) included awards for cultural damages. (These are examples only as each impacted community has different experiences with the nuclear legacy). 

In the case of Rongelap, the Nuclear Claims Tribunal supported the community’s claims for compensation for (Johnston and Barker 2008):
· Social, cultural, economic and political hardships and injuries emerging from involuntary relocation and extensive contamination of terrestrial and marine resources and relationships - the basis for sustaining a health, self-sufficient way of life (examples:  canoe building and navigation, weaving or knowledge about inherited land rights are at risk when people are not on their home islands);
· Psychosocial stigmatization, pain and suffering from acute and long-term exposure to radiation (example: in a matrilineal society where land rights flow through women, women’s reproductive failures and abnormalities impacted every aspect of the culture);
· Pain and suffering resulting from their unwitting participation in human radiation experiments without understanding or consent. Acknowledgement that the experiments had no medical benefit for the community (example: children and patients sent to overseas military hospitals without family members or translation to undergo surgeries they did not understand, such as thyroid removal). 
· Socioeconomic stigmatization experienced internally in the RMI and beyond as a result of exposure to radiation (example: other communities told not to marry or get too close to the exposed communities). 

Additional information is needed about the cultural impacts of ongoing displacement as the nuclear legacy and rising seas accelerate migration to the United States and challenges in maintaining and transmitting cultural and linguistic knowledge. For example, Indigenous Marshallese knowledge of wave piloting surpasses western technology’s abilities (Tingley 2016), and was put at risk for internal displacement within the RMI and even greater harm with the second wave of climate change displacement beyond the national boundaries. The U.S. Government selected Bikini and Enewetak as ground zero locations because of their geographic distance from other areas, but that same remoteness strengthened and cultivated navigational prowess. Alson Kelen is internally displaced because Bikini remains uninhabitable, but his Canoes of the Marshall Islands program, and the importance of canoes to Marshallese cultural identity, is hard to reconstruct in the diaspora. Additional health and other intersectional challenges impact Marshallese diasporic communities currently residing in the U.S. and are compounded by the lack of knowledge about the nuclear, climate and U.S. colonial legacies in the Marshall Islands. Marshallese leaders fight vigorously to champion their communities and retain their cultural dignity, however. 

Compounding Impacts- Climate Change and the Nuclear Legacy:
As a low-lying atoll nation, in addition to dealing with the nuclear legacy, RMI is also confronting the urgent threat of climate change and associated sea level rise. Adapting to climate change in all cases diverts resources that could otherwise be committed to healthcare and other types of spending that can help address the consequences of nuclear testing. Accordingly, climate change is a clear additional stressor on protecting Marshallese human rights in this respect.

However, there are also certain circumstances where the impacts of climate change and the nuclear legacy interact directly – most notably in relation to the Runit Dome. The U.S. Government has provided some monitoring of Runit Dome but does not accept responsibility for its structural integrity or upkeep.  Since 2022, the RMI has led the biennial Human Right Council resolution mandating the Office of the United Nations High Commissioner on Human Rights (OHCHR) to provide technical assistance and capacity-building to address the human rights implications of the nuclear legacy in the Marshall Islands. In 2024, OHCHR issued a report that pointed to the twin threats of rising sea levels further compromising the Dome itself and opening additional pathways for radioactive contaminants leaking into the lagoon and groundwater.  This should be considered at least a regional threat – if not a global threat.

RMI has not been idle in the face of climate change – on the contrary, it has become a well-known global leader on the subject, enabling its people (including youth advocates) to bring its story to the world. The late Foreign Minister Tony de Brum combined fierce advocacy for both issues during his tenure, and his example is still recalled today in relation to both fields. There may be lessons to be learned from RMI’s successful climate advocacy in relation to its work addressing the nuclear legacy. Finally, as nuclear power is once again being heavily promoted, this time as a potential climate solution, RMI is also well-placed to recall and highlight the grave risks that all nuclear development poses to life and health.

The Compact of Free Association between the United States and the Marshall Islands:
The Compact of Free Association (“COFA”) with the Marshall Islands is a multifaceted agreement balancing Marshallese sovereignty with U.S. strategic and defense interests, while providing financial support and citizen rights. It is periodically amended to extend economic assistance and continues to shape the political, economic, and security landscape of the Marshall Islands. It is an international agreement between the United States and the RMI, effective since 1986, following approval by both the Marshallese people and the U.S. Congress (P.L. 99-239). It allows the RMI to maintain political autonomy and self-government, while the United States retains full authority and responsibility for defense and security in the region. The agreement is part of a broader framework including the Federated States of Micronesia and Palau, collectively known as jurisdictions on the Compact of Free Association, or COFA nations.

Information about the Compact of Free Association: Compacts of Free Association | U.S. Department of the Interior

Financial assistance: 
Under COFA, the United States provides guaranteed financial assistance, initially for 15 years and later extended through permanent or mandatory appropriations. This support includes: 
· Direct grants for education, health, public sector development, and environmental programs
· Trust fund contributions to promote long-term economic self-sufficiency
· Annual grants related to the military use of Kwajalein Atoll, a key U.S. strategic site
 
From 2004 to 2023, the U.S. provided over $800 million in direct assistance and subsidies to the Marshall Islands. The Office of Insular Affairs administers these funds through the Joint Economic Management and Financial Accountability Committee, ensuring oversight and accountability. The U.S. Government benefits substantially from this relationship, as Marshallese citizens serve in every branch of the U.S. armed forces, and the Marshall Islands host missile testing, surveillance and other U.S. military activities at the Ronald Reagan Ballistic Missile Test Defense Site on Kwajalein Atoll. 

Defense and Strategic Role: 
The United States maintains full defense authority over the Marshall Islands, including the right to establish military bases and operate strategic facilities such as Kwajalein Atoll. In return, the RMI grants the U.S. exclusive military operating rights, reinforcing U.S. strategic presence in the Pacific amid regional security concerns. 

Rights of Marshallese Citizens: 
COFA grants Marshallese citizens the ability to live, work, and study in the United States as lawful nonimmigrants or “habitual residents.” They are also eligible to join the U.S. military, with over 1,000 Marshallese currently serving. Additionally, COFA provides access to certain U.S. federal programs, including disaster response, education grants, and postal services. 
[bookmark: _heading=h.b7qoavwvc0dy]
Economic and Political Implications: 
While the RMI enjoys sovereign governance, its economy remains heavily dependent on U.S. assistance, which constitutes a significant portion of the national GDP. The Compact facilitates budgetary self-reliance, infrastructure development, and public capacity-building, but also highlights ongoing challenges related to economic dependence and long-term sustainability. 
Marshall Islands Nuclear Claims in U.S. Courts: 
The Marshallese people have a long history of pursuing litigation in U.S. courts arising from damages caused by U.S. nuclear testing, including the Bikini and Enewetak cases litigated in the 2000s. Below is a summary (Danz 2026), identifying the historical development of these claims from the earliest Tucker Act actions in the United States Claims Court through the modern Court of Federal Claims and Federal Circuit decisions, including analysis of the principal constitutional and legal theories asserted by Marshallese claimants and rejected by U.S. courts.
The record of Marshallese litigation in U.S. federal claims courts reflects a consistent judicial conclusion: although U.S. nuclear testing caused profound and undeniable injury to Marshallese communities, Congress and the Executive resolved those claims politically through Section 177 and its subsidiary agreement of the Compact of Free Association, and the judiciary has repeatedly held that further relief must come from Congress rather than the courts.
I. HISTORICAL CONTEXT: NUCLEAR TESTING AND RESULTING INJURY
The U.S. nuclear weapons tests displaced entire populations, rendered ancestral lands unsafe, contaminated lagoons and reefs, destroyed subsistence livelihoods, and caused long-term radiation exposure that continues to affect generations of Marshallese people today. The people of Bikini and Enewetak were relocated repeatedly, often to unsuitable and resource-poor environments.
These harms formed the basis for the earliest lawsuits filed against the United States.
II. THE FIRST GENERATION OF CLAIMS: THE COURT OF CLAIMS AND CLAIMS COURT LITIGATION
The earliest Marshallese nuclear damages litigation was brought under the Tucker Act, 28 U.S.C. § 1491, which grants jurisdiction to hear monetary claims against the United States founded on the Constitution, statutes, regulations, or contracts.
A. The Bikini Litigation: Juda v. United States
The leading early Bikini case was Juda v. United States, 6 Cl. Ct. 441 (1984). In Juda, the Bikini plaintiffs alleged that the United States had taken their lands for public use without just compensation in violation of the Fifth Amendment Takings Clause. They also argued that the U.S., as administering authority of the Trust Territory of the Pacific Islands, owed fiduciary duties akin to those of a trustee and had breached those obligations.
The Claims Court recognized that the Bikini plaintiffs had alleged cognizable property claims and allowed portions of the case to proceed. The significance of Juda lies in the court’s early willingness to entertain the proposition that the displacement of Bikini people and destruction of their homeland could constitute a compensable taking.
However, before final adjudication on the merits could occur, the legal landscape changed dramatically with the enactment of the Compact of Free Association and Section 177 Agreement.
In Juda v. United States, 13 Cl. Ct. 667 (1987), the court revisited the matter after implementation of the Compact and held that Section 177 displaced Tucker Act jurisdiction and barred further adjudication, although the possibility of further compensation was left open if the alternative provided in the Section 177 Agreement (Claims Tribunal) proved inadequate.
B. The Enewetak Litigation: Peter v. United States
Parallel litigation arose from Enewetak Atoll in Peter v. United States, 6 Cl. Ct. 768 (1984). Like Bikini plaintiffs, Enewetak claimants alleged uncompensated taking of land and destruction of property resulting from U.S. nuclear testing and occupation.
The court dismissed portions of the Enewetak claims as untimely under the statute of limitations, but recognized the gravity of the allegations. After Compact implementation, in Peter v. United States, 13 Cl. Ct. 691 (1987), the court dismissed the remaining claims on the ground that Section 177 had created an exclusive settlement mechanism replacing judicial remedies.
III.  THE SECTION 177 AGREEMENT AND ITS LEGAL EFFECT
In 1986, the Compact of Free Association Act, Pub. L. No. 99-239, entered into force, including Section 177, which addressed nuclear claims.
The Section 177 and its subsidiary agreement (Section 177 Agreement) established:
1. A $150 million nuclear compensation fund;
2. The Nuclear Claims Tribunal (“NCT”);
3. A political settlement intended to resolve “all claims, past, present and future,” arising from the nuclear testing program.
The consequence was profound: pending judicial claims in U.S. courts were extinguished and replaced by Claims Tribunal remedies.
IV.  FEDERAL CIRCUIT CONFIRMATION OF SECTION 177 FINALITY
The controlling appellate precedent confirming the effect of Section 177 is People of Enewetak v. United States, 864 F.2d 134 (Fed. Cir. 1988), cert. denied, 491 U.S. 909 (1989).
In that case, the Federal Circuit held that:
· The Marshall Islands government possessed authority to espouse claims on behalf of its citizens;
· Section 177 lawfully terminated pending Marshallese claims in U.S. courts;
· Congress intended the settlement to replace judicial remedies.

This case remains foundational precedent establishing that Marshallese nuclear claims became political claims rather than judicially enforceable ones.
V. THE NUCLEAR CLAIMS TRIBUNAL AWARDS
Although judicial remedies ended, the Nuclear Claims Tribunal later issued major compensation awards.
In 2000, the Tribunal awarded Enewetak approximately $341 million.
In 2001, the Tribunal awarded Bikini $563,315,500.
In 2007, the Tribunal awarded Rongelap $1,031,231,200.
In 2006, the Tribunal awarded Utrik $307,356,398. 
These awards included compensation for:
· Land restoration;
· Past and future loss of use;
· Hardship damages; and
· Consequential damages
However, the $150 million trust fund proved grossly inadequate. Only a fraction of the awards could be paid. This funding shortfall gave rise to renewed litigation in the 2000s.
VI. THE SECOND GENERATION OF CLAIMS: THE 2000s BIKINI AND ENEWETAK CASES
A. People of Bikini v. United States
In 2006, Bikini plaintiffs returned to federal court in People of Bikini v. United States, 77 Fed. Cl. 744 (2007), seeking enforcement of the unpaid portion of their Tribunal award.
The plaintiffs argued:
1. The Fifth Amendment requires full just compensation where property has been taken;
2. Section 177 cannot extinguish constitutional rights without adequate compensation;
3. Tribunal awards created enforceable monetary obligations.
The Court of Federal Claims rejected these arguments and dismissed the case.

The Federal Circuit affirmed in People of Bikini v. United States, 554 F.3d 996 (Fed. Cir. 2009), holding that Section 177 constituted a complete political settlement and barred renewed takings claims.
The Supreme Court denied certiorari.
B. John v. United States (Enewetak)
The Enewetak plaintiffs filed parallel claims in John v. United States, 77 Fed. Cl. 788 (2007), asserting essentially identical legal theories.
Their claims were dismissed for the same reasons and consolidated into the Federal Circuit appeal resolved in 554 F.3d 996.
VII. CONSTITUTIONAL CLAIMS ASSERTED AND REJECTED
The Marshallese plaintiffs advanced four principal constitutional and legal arguments, each of which was rejected.
A. Fifth Amendment Takings Clause
The plaintiffs argued that the destruction, occupation, and contamination of their lands constituted uncompensated takings.

The courts acknowledged that the injuries were grave but held that Congress may settle takings claims through political agreements, and that Section 177 represented such a settlement.

Thus, courts held that the Takings Clause did not provide an independent judicial remedy once Congress had enacted a settlement framework.

B. Inadequate Compensation Argument
Plaintiffs argued that because the Tribunal awards remained unpaid, Section 177 had failed, and constitutional claims revived.

The Federal Circuit rejected this reasoning, ruling that adequacy of settlement funding is a political question for Congress, not a judicial matter.

C. Espousal Challenge
Some plaintiffs argued that the Republic of the Marshall Islands could not waive their individual constitutional claims.

The courts rejected this, reaffirming the international law principle that sovereign governments may espouse and settle claims of their nationals.

This principle was central in People of Enewetak, 864 F.2d at 13.

D. Fiduciary Duty / Trust Theory
Marshallese plaintiffs also contended that the United States, as UN trusteeship administrator, owed fiduciary duties akin to those of a trustee.

The courts declined to recognize enforceable money-mandating fiduciary obligations under the Tucker Act in this context.

E. Political Question Doctrine
Although not always framed expressly as political question dismissals, the courts repeatedly emphasized that adequacy of nuclear compensation is entrusted to Congress and the Executive.

The judiciary declined to second-guess the political branches’ negotiated settlement.

VIII. LEGAL CONSEQUENCES OF THE CASE LAW
The combined effect of these cases is clear:

1. Section 177 is treated as final and binding;
2. Tribunal awards are not judicially enforceable money judgments;
3. Courts cannot compel Congress to appropriate additional compensation;
4. Any further remedy lies solely through political channel.

IX. CONCLUSION
The Marshallese nuclear damages litigation history demonstrates that U.S. courts have consistently recognized the reality and severity of nuclear harms suffered by Marshallese communities but have declined to provide judicial relief beyond the Compact settlement.

The decisive precedents are:

· People of Enewetak v. United States, 864 F.2d 134 (Fed. Cir. 1988);
· People of Bikini v. United States, 77 Fed. Cl. 744 (2007);
· People of Bikini v. United States, 554 F.3d 996 (Fed. Cir. 2009).

These decisions establish that the unpaid Bikini and Enewetak awards remain matters for Congressional redress, not judicial enforcement.
Accordingly, as a matter of U.S. law, the unresolved nuclear compensation claims of Bikini and Enewetak can only be satisfied through legislative or diplomatic action by the United States Congress.

RMI’s Nuclear Claims in the International Court of Justice (Marshall Islands v. United Kingdom): 
In April 2014, the Marshall Islands initiated proceedings in the International Court of Justice (ICJ) against the United Kingdom, claiming that the United Kingdom breached treaty and customary
international law obligations concerning nuclear disarmament negotiations. Then, the 
United Kingdom responded by raising preliminary objections to the jurisdiction of the Court and the admissibility of the Application.

The Court dismissed the Marshall Islands’ claim, finding the Court lacked jurisdiction under Article 36 (2) of the Statute of the International Court of Justice. Specifically, the Court voted eight to eight, upholding the first preliminary objection to jurisdiction raised by the United Kingdom, based on the absence of a dispute between the Parties. Then by a nine to seven vote, the Court found that the Marshall Islands’ Application cannot proceed to the merits of the case.

The Court begins acknowledging that the Marshall Islands, by virtue of the suffering which its people endured as a result of it being used as a site for extensive nuclear testing programs, have special reasons for concern about nuclear disarmament; but, that fact does not remove the need to establish the Court’s jurisdiction.

Firstly, the Court reviewed the Marshall Islands’ assertation that two statements made by the Marshall Islands regarding nuclear disarmament, the first made at the High-Level Meeting of the General Assembly on Nuclear Disarmament and the second at the Conference on the Humanitarian Impact of Nuclear Weapons, put the United Kingdom on notice that there was a dispute between the Parties. However, the Court did not consider these public statements as an allegation that the United Kingdom was in breach of any of its legal obligations. 

Secondly, the Court examined the Marshall Islands’ argument that the very filing of the Application and statements made by both Parties established jurisdiction. But, the Court emphasized that statements made or claims advanced in or even subsequently to the Application 
cannot create a dispute de novo that does not already exist.

Thirdly, the Court noted at the Marshall Islands refers to the United Kingdom’s  U.N. voting records on nuclear disarmament to demonstrate the existence of a dispute. However, the Court retorts that resolutions often have multiple unrelated measures contained within them, and that a State’s vote on such resolutions is not indicative of the State’s position on every proposition within that resolution, or of a legal dispute’s existence on those propositions.

Fourthly, the Court assessed the Marshall Islands’ argument that the United Kingdom declining to co-operate with diplomatic initiatives, failing to initiate any disarmament negotiations, and modernizing its nuclear weapons, together with statements that its conduct is consistent with its treaty obligations, shows the existence of a dispute between the Parties. But as aforementioned, none of the statements that were made in a multilateral context by the Marshall Islands offered any particulars regarding the United Kingdom’s conduct. Consequently, the Court found that it was not determined that the United Kingdom could have been or was aware that the Marshall Islands alleged that the United Kingdom breached its obligations.
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