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STATEMENT OF THE ISSUE

Whether the Executive has the power to imprison in military jails,
indefinitely and without criminal charge, American citizens seized from civilian
settings in the United States.

STATEMENT OF THE CASE

In May 2002, Jose Padilla was arrested at Chicago O’Hare Airport on a
material witness warrant and jailed in New York. When he was seized from his
civilian jail cell in June 2002 by military agents acting on orders from the
President, Donna R. Newman, the attorney appointed to represent Padilla in the
material witness proceeding, filed a writ of habeas corpus seeking his immediate
release from military custody. The District Court for the Southern District of New
York ruled that the President had authority to detain persons seized in the U.S. as
“enemy combatants,” but held that Padilla was entitled to access to counsel and a
meaningful hearing. Claiming that a meaningful hearing would pose a threat to
national security, the government appealed.

The Second Circuit held that the President had no constitutional or statutory
authority to detain Padilla as an “enemy combatant.” Padilla v. Rumsfeld, 352 F.3d
695 (2003). The court held that the Constitution — via the Habeas Suspension
Clause and other provisions — vests Congress rather than the President with the

power to authorize domestic detentions in times of war as well as peace. Id. at 715.



The court stated that clear and express congressional authorization is required
before the military may imprison an American citizen seized on American soil
outside a zone of combat. Id.; see also id. at 699. Finally, the court concluded that
Congress had not provided the necessary clear and express authority for domestic
detentions in the Authorization for Use of Military Force (AUMF), Pub. L. No.
107-40, 115 Stat. 224 (2001), or any other statute. Id. at 722-24. The court thus
ruled that Padilla must be charged with a crime, held as a material witness, or
released. Id. at 724.

The Supreme Court granted certiorari and reversed the Second Circuit on
other grounds, holding that the suit should have proceeded in South Carolina rather
than New York; neither the majority opinion nor a concurrence on the
jurisdictional issue addressed the merits. Rumsfeld v. Padilla, 124 S.Ct. 2711,
2715 (2004); id. at 2727 (Kennedy, J., concurring). Four dissenting justices
believed that jurisdiction was proper in New York, id. at 2729, 2730 (Stevens, J.,
dissenting), and they discussed the merits. “At stake in this case is nothing less
than the essence of a free society,” id. at 2735, they wrote, expressing the view that
“[clonsistent with the judgment of the Court of Appeals . . . the Non-Detention
Act, 18 U.S.C. § 4001(a), prohibits — and the Authorization for Use of Military
Force . . . does not authorize — the protracted, incommunicado detention of

American citizens arrested in the United States.” /d.



Padilla’s attorneys immediately re-filed in the District of South Carolina and
moved for summary judgment. The district court agreed with the Second Circuit
and the only Supreme Court justices to have reached the merits, holding that “the
President has no power, neither express nor implied, neither constitutional nor
statutory, to hold Petitioner” without criminal charge. JA181. “To do otherwise,”
the court found, “would not only offend the rule of law and violate this country’s
constitutional tradition, but it would also be a betrayal of this Nation’s commitment
to the separation of powers that safeguards our democratic values and individual
liberties.” JA180. The court thus declined the Executive’s invitation to grant it
historically unprecedented powers, concluding that doing so would be a simple act
of “judicial activism.” /Id.

The Executive sought and received a stay and appealed.

STATEMENT OF MATERIAL FACTS

Since June 9, 2002, Jose Padilla — an American citizen born in Brooklyn,
New York — has been held in solitary confinement in a military prison. He has not
been charged with any crime or violation of the law of war. For almost two years,
Padilla was denied any contact with a lawyer, his family, or non-military personnel.
Even now, the government claims the discretionary power to restrict his

communications with his lawyers and family. The government claims that it can



hold Padilla under these conditions until the unforeseeable end of the “war on
terrorism.”

Padilla was not captured in combat. He was not captured on an overseas
battlefield. To the contrary, his initial seizure occurred in an ordinary civilian
context: civilian law enforcement agents arrested Padilla pursuant to a court-
issued material witness warrant following his arrival via a regularly scheduled
commercial airliner at Chicago O’Hare Airport on May 8, 2002. Padilla had
already passed the immigration checkpoint and been admitted to the United States
as a returning citizen before he was pulled aside in the customs inspection area.
JA93 (Stipulations of Fact). At the time of his arrest, Padilla was wearing civilian
clothing and carrying a valid United States passport. Id. He had no weapons or
explosives. Id.

After his arrest, the government brought Padilla to New York, where the
grand jury that had issued the material witness warrant was convened. The district
court appointed counsel, and Padilla was allowed communications with his lawyer.
Two days before the scheduled district court hearing on the motion to quash the
warrant, ordinary procedures were swept aside. The President signed an order
declaring Padilla an “enemy combatant” whom the government believed to be
“associated” with al Qaeda. JA16. Military agents seized Padilla from the

maximum security civilian detention facility where he was held and transported



him to a military brig. The government held him completely incommunicado for
nearly two years.

In the three years since he was seized from his jail cell by the military, the
government has never charged Padilla with a crime. Nor has Congress authorized
a new regime of domestic detention without charge by suspending the writ of
habeas corpus or other legislative action.

These are the only facts relevant to this appeal. To be sure, the government
has alleged other facts about Padilla’s conduct. But while those allegations would
matter in a factual dispute over whether Padilla is what the government claims he
1s, they are irrelevant in the legal dispute over whether the President has the power
to detain, indefinitely and without charge, unarmed citizens seized in civilian

settings in the United States.

SUMMARY OF ARGUMENT
The President has never been granted the authority to imprison indefinitely and
without charge an American citizen seized in a civilian setting in the United States.
The Constitution allows him no such power. History shows that the power to
imprison citizens suspected of being enemies of the state is a power that is
particularly subject to governmental abuse. To guard against the risk of that abuse,
the Framers established numerous constitutional safeguards, safeguards repeatedly

recognized by the Supreme Court and independently fortified by Congress.



Yet the Executive now asks to set aside those carefully constructed protections.
It asks this Court to sanction a radical new path - a shadow system of preventive
detention without criminal charge for citizens suspected of wrongdoing. Before
this Court considers ratifying such an unprecedented departure, Congress must at a
minimum enact a clear and unmistakable authorization — an authorization that
specifies precisely who may be detained, for how long, and under what conditions.

The AUMF is not such an authorization. To try to make it one, the government
relies on Hamdi v. Rumsfeld, 124 S.Ct. 2633 (2004), and Ex Parte Quirin, 317 U.S.
1 (1942). Neither case compels — or even permits — such revolutionary
transformation. Like the Framers of the Constitution, the Supreme Court in Hamdi
and Quirin recognized the crucial roles played by Congress and the courts in
guaranteeing that “a state of war is not a blank check for the President when it
comes to the rights of the Nation’s citizens.” Hamdi, 124 S.Ct. at 2650 (plurality
op.) (citing Youngstown Sheet & Tube v. Sawyer, 343 U.S. 579, 587 (1952)).
Hamdi and Quirin are narrow decisions, carefully limited by the Supreme Court to
their facts. But the government would strip away these careful limitations, leaving
the Executive with unbridled power to create a novel system of detention that is
fundamentally incompatible with the Constitution.

Quirin rested on clear and explicit Congressional authorization of trials by

military commissions — authorization that was separate and distinct from the






