False Conflict: Who’s in Charge
of National Public Health Catastrophes

urricane Kamrinas devastation

renewed an old debate: which level

of government is in charge of cata-
strophic disaster with national impact:
Wild finger-pointing among ditferent
levels of government atter Kacrina has
been premised upon many theories about
what went wrong during those fateful
days. Certainly a major focus of that
debate was the tederal governments
failure to implement effecavely the
Deparunent of Homeland Security's
(DHS") December 2004 Nanonal
Response Plan.' This plan is designed to
coordinate capabilities and resources of all
levels ot government into a unified, all-
discipline, and all-hazards approach o
domestic incident management.

To be sure, states and localities are
undeniably the primary responders w a
tradiconal public health emergency: This
notion is well established by precedent
soing back to the 1824 Supreme Court
decision i Gibbons 12 Ogden, 22 US. (9
Wheat.) 1 (1824), which finmly stated
that “*health laws of every description, as
well as laws for regulating the internal
commerce of a Sute.” were under the
authority of the individual states,
pursuant to their police powers. That
precedent was contirmed in the eardy
twentieth century in the landmark case
of Jacobson . Massachusens, 186 US. 11
(1903), 1 which the Supreme Court
upheld Massachusetts legislation author-
izing the City of Cambridge’s board of
health to compel smallpox vaccinadons
pursuant to state police powers.

Reacung to cridcisim of the federal
governments response during Katrina,

* Protessor, University of Maryland School of
Law; Director, University of Maryland Center for
Health and Homeland Security.

' DHS. NartoNnaL REsronse Pran (NRIP)
(Dec. 2004), available at
http://www.dhs.gov/interweb/
assetlibrary/NRP_FullText.pdf

(last visited Jan. 19, 2006).

Administrative and Regulatory Laww News

By Michael Greenberger*

tederal officials, including President Bush,
have since suggested federalizing response
operitions to national public health catas-
trophes, including deployment of military
torces. Addressing the nation about
Hurricane Katrina on September 15,
2003, President Bush stated, "' [i]t 1s now
clear that a challenge on chis scale requires
greater federal authority and a broader
role for the armed forces.” Karl Rove,
President Bush’s chief advisor and
Deputy White House Chief of Staff,
reportedly opined that “the only mistake
that we made with Katrina was not over-
riding the local government”

As we show below; the federal govern-
ment in fact has a broad panoply of
powers to respond to a catastrophic
public health emergency. Although this
point has been debated in the past, recent
Supreme Court authority has seemingly
settled the issue of whether there can be
federal suprenucy in dealing with these
kinds of public health matters. For
examiple, in the 2005 case of Gonzales v
Ruaicl, 125 S.Ct. 2195 (2005), the
Supreme Court held that the Controlled
Substances Act, a tederal public health
provision enacted under the Commerce
Clause, properly preempted the Califor-
nia Compassionate Use Act of 1996,
allowing access to and distribution of
marijuana to seriously ill patients. Specif-
ically, the Court held that the federal
government could regulite the purely
intrastate commerce ol marijuana in
Calitornia, because this activity has infer-
state effect. Similary, the tederal
government must surely be able to
supervise the response to events such as a
catastrophic health emergency aftecting
the nationwide movement of fosd, fuel,
clothing, medicine. and people, because
this kind of event would also clearly
IMpact interstate corunerce.

In the wake of Katring, and statements
about the need for tederal control in this
area, localities and states have sharply crin-

cized claims of tederal supremacy. For
example, Governors Mike Huckabee
(R—Ark.), and Janet Napolitano
(ID-Ariz.), on behalf of the National
Governors Association, recently stated
that “[sJtate and local governments are in
the best position to preparc for, respond
to, and recover from disaster and emer-
geney.” Representative Peter T. King
(R-NY), chairman of the House
Committee on Homeland Security; has
argued that “local ind Stare governments
—and not the Feds — are primarily
responsible for responding to natural
disasters and other emergencies.”

It is the thesis of this paper, however,
that this ongoing argument between the
tederal government and its state and local
counterparts presents a false dichotomy.
The solution to these seemingly contra-
dictory views can be found in the
National Response Plan (NRP).
Although, concededly, states and locah-
ties are the primary responders to public
health emergencices, response to emer-
gencies on a catastrophic and nationwide
scale similar to Katrina require many
more resources, both in quantity and
diversity, than a state and/or city can
provide. It is these catastrophic situatons
that the NRP addresses. The NRP is
activated when the Secretary of the DHS
declares a catastrophe to be an “incident
of national significance.” i.e.,"*an actual or
potenual high-1mpact event that requires
a coordinated and effective response by
an appropriate combination of Federal,
State, local, tribal, nongovernmental,
and/or private-scctor entities in order to
save lives and minimize damage. and
provide the basis for long-term commu-
nity recovery and mitigation activities.”

Contrary to the beliefs of nuny:
however. activation of the NRP is not
necessarily a green light tor the rederal
governmernt to supersede the response
efforts of local and state author

fact, a fair reading of the NRP i chatit
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contemplates a coordinated, real time
response with the states and localities
working together with the tederal
government, deploying federal assets as a
supplement to state and local supervision
of an emergency response. Only ina
worst-case scenario would the federal
government find it necessary to direct
and supervise the relief effore.

The NRP was promulgated by DHS
in December 2004 under direction of
Congress. through the Homeland Secu-
rity Act (Pub. L. 167-296), and the
President, through Homeland Securiry
Presidential Directive 5.1t 15 *“an all-disci-
pline, all-hazards approach to domestic
incident management. . .built on the
template of the Natonal Incident
Management System (INIMS), which
provides a consistent doctrinal frunework
for incident management at all jurisdic-
tonal levels, regardless of the cause, size, or
complexity of the incident The NR P
provides “mechanisms for the coordina-
don and implementadon of a wide
variety ot incident management and
emergency assistance actvites, such as
“Federal supporr to State, local, and wribal
authorities; interacaon with nongovern-
mentil, private donor, and private-sector
organizations: and the coordinated, direct
exercise of Federal authorides, when
appropriate.” (Emphasis added.) The
NRP recognizes that any tme the Presi-
dent makes a declaradon of an emergency
under the Stafford Act (the legislation
establishing programs and procusses for
the federal government to provide all-
hazards disaster and emergency assistance
to states and localites). the emergency
automatically becomes an “incident of
national sigmticance,” calling into play a
broad range of federal assistance.

For example, the NRP emphasizes
the importance of deploying the federal
National Disaster Medical System
(NDMS), a coordinared cffort by NDHS,
the Department of Defense (1DOD), the
Deparunent of Health and Human
Services (IDHHS). and the Deparunent
ofVeteran Affairs. The NDMS works in
collaboration with the states and other
appropriate public and private entities in
providing medical response, patient
evacuation, and definitive medical care
to victims and responders of a public
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healtl emergency. This federal medical
assistance is deployed through Emer-
gency Support Funcuon (ESF) Annex
#8,“Public Health and Medical
Services.” within the NR P ESF #8
provides for federally directed medical
assistance to supplement state and local
resources in response to ai incident of
national significance.

The NRP provides for tederal law
enforcement assistance and immediate
response authority for *“[ijmmunentdy
serious conditions [when)] time does not
permit approval from higher headqguar-
ters””When this sicuation exists, the NRP
clarifies that DOD has authority to use
local military commanders and responsi-
ble officials from DOD components and
agencies to “take necessary action to
respond to requests of civil authorities
consistent with the Posse Comitatus
Act,” the statute making it illegal to use
the active military to enforce laws,

Yet it is clear that all of this can be done
as a supplement o state and local supervi-
sion. Every coordination effort
contemplated by the NRP has a state
coordinating officer or official at the top
level of planning. Such command struc-
wures ensure that States” rights and interests
will not be put to the side. Accordingly,
the NRRP expressly and repeatedly recog-
nizes that states and localities know their
Jurisdictions and their needs more inu-
mately than their federal counterparts,
while simultancously providing for those
states and localides to utilize federal
resources to which they would not other-
wise have access.

The orgamzational charts tor the
federal response under the NP (at
pages 29-32) toster an image of a war
room central processing or executive
operation unit with cabinet or sub-
cabinet level participation under the
direction of the Secretary of Homeland
Security at the table, planming strategy in
a constant and real-time conumunication
with state and local authorities. Coordi-
nation of this type, if skillfully provided as
a supplement to state and local leader-
ship, may very well ensure that the
question of “who’ in charge” nced not
be reached. As Federal Emergency
Management Agency (FEMA) Regional
Director John Penningron puts it:

Most emergency incidents are
handled on a daily basis at the local
level, but the challenges we face as a
nation are far greater than the capa-
bilities of any one community or
state. ... In any disaster, the coordina-
tion. planning, and unity of our
response are the key determinates of
success, and are in fact the guiding
principles of the new Nadonal
Response Plan.

It is now widely acknowledged that
the NRP was triggered quite belatedly
during Katrina. On a practical basis,
however, there is every indication that it
was never implemented as intended. fe.,
there was almost certainly no central
federal operations unit composed of
cabinet or sub-cabinet level representa-
Tves SITng In an executve operations
center commumcating on a real-time
basis with state and local government.
Instead, the federal response, even atter
the NR P was enacted, was mostly ad
hoc.and to the extent it was centralized.
the federal represenratives were not suth-
ciently high-level.

Even when belatedly riggered, the
eventual federal response to Katrina
exenplifies the powenoal of the NIRR P, as
a supplement to state efforts. For
example, FEMA deployed more than
fifty-seven NDMS teams and twenty-
eight search and rescuc teams with
nearly 1,800 personnel to save lives and
render medical assistance. Over 5,000
Coast Guard personnel worked to save
or evacuate 33.520 lives. Through Emer-
gency Management Assistance
Compacts, more than 320,000 Natonal
Guard members from throughout the
country were made available to support
emergency operations, including
augmenting civilian law enforcement. In
addition to shipping basic first aid nate-
rials and supplies to the devastated area,
DHHS established a network of torry
medical shelters, statted by 4.000
medical personnel, with a collective
capacity of 10,000 beds. The Depart-
ment of Agriculture’s Food and
Nutrition Service provided food at shel-
ters and mass teeding sites, issuing

continted on page 14
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emergency food stamps and infant
formula, and distributing food packages
directly to needy households.

tn s, the NRP s a well-thought
out. all-hazards plan that addresses the
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contined from page 3

necessity of a delicate balance berween
different levels of government. If imple-
mented as intended, with true
coordination between stakeholders from
all levels of government in a classic war
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room-like setting, the NRP should end
the alse dichotomy about whether state
and local units or the federal govern-
ment supervises the response and
recovery effort. O
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